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PRELI M NARY STATEMENT

A year ago, this Court held that, with the School Funding
Reform Act of 2008 ("SFRA'), the "legislative and executive
branches. .. have enacted a funding formula that is designed to
achieve a thorough and efficient education for every child,

regardl ess of where he or she lives." Abbott v. Burke, 199 N.J.

140, 175 (2009) ("Abbott XX"). Declaring the constitutionality
of the SFRA formula "is not an occurrence at a nonent in tineg;
it is a continuing obligation,” the Court explicitly directed

the State to provide school funding aid "at the levels required
by SFRA's fornula" and conduct a three-year review of formula's
“full inplementation.” |Id. at 146, 174. The Court also vowed to
“require renediation of any deficiencies of a constitutiona
di mension, if such problens do enmerge.” 1d. at 146

The State has now indisputably violated its Abbott XX
obligations: an over $1 billion aid reduction for 2010-11 bel ow
the current (2009-10) |evel, causing severe cuts in teachers and
prograns that are at the heart of the SFRA, including those for
at-risk students. The State's flagrant disregard of the SFRA
and Abbott XX, and the ensuing devastation to New Jersey’s
school chi | dren, constitute the very "deficiencies of a

consti tutional dinmension" that this Court warned it would

pronptly remedi ate. The tine for that renediati on has cone.



PROCEDURAL HI STORY

In March 2008, the State noved before this Court for a
decl aration that the School Funding Reform Act of 2008 ("SFRA")
satisfied the requirenents of the Thorough and Efficient

Education C ause of the New Jersey Constitution, N.J. Const.

art. VIIl, 84, 11, and that the renedial orders that provided
funding for poorer urban or "Abbott" districts were no |onger
necessary. In response, the Court remanded the matter to a
special master "for devel opnent of an evidential record.” Abbott

v. Burke, 196 N.J. 544, 565 (2008) (“Abbott X X").

After the devel opnent of that record,! and followi ng briefs
and oral argunent, the Court, on My 28, 2009, granted the
State's notion, finding the SFRA constitutional and allow ng the
formula to be applied statewi de, including in Abbott districts.
Abbott XX The Court, however, expressly conditioned the
constitutionality of the SFRA on the State (1) providing schoo
funding aid "at the levels required by SFRA's forrmul a each year"”
t hrough 2011, and (2) conducting the "mandated review of the
formula's weights and other operative parts”™ based on three

years of “full inplenmentation.” 1d. at 146, 174.

' Atrial conducted in February and March 2009 by the Honorable
Peter S. Doyne, J.S.C. produced a record conprised of testinony
from 29 wtnesses, including nunerous school finance and
educati onal experts, and thousands of pages of exhibits.
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On March 16, 2010, Governor Christie presented his FY11
State Budget, proposing to reduce state school funding aid for
ki ndergarten through 12'" grade (“K-12") by $1.081 billion, thus
reducing state aid by 13.6% bel ow that provided under the SFRA
formula in 2009-10. On March 19, 2010, the State notified
school districts of their fornmula aid allocations at the reduced
| evel; districts then prepared and adopted budgets for 2010-11
based on those aid reductions.

On March 22, 2010, in a letter to the Attorney Ceneral,
Plaintiffs demanded that the State either revise school aid
levels to conmply with the SFRA formula, or nove before this

Court for appropriate relief from the Abbott XX nmandates.

Certification of David Sciarra ("Sciarra Cert.") ¢93. The
Attorney General's response, dated April 15, 2010, while
confirmng the reduction in school aid, did not address the
Abbott XX requirenent that |evel funding be maintained; nor did
the State express any intention to seek relief fromthis Court.
Sciarra Cert. Y4. Plaintiffs, on April 26, 2010, reiterated its
demand that the State either revise the aid levels to conport
with the SFRA or seek judicial relief. Sciarra Cert. 1b5. By
letter dated My 5, 2010, the Attorney General responded,
asserting that Abbott XX does "not...conpe[l] any action by the

State at this tine." Sciarra Cert. 6, Ex. D



Plaintiffs now file this Mtion in Aid of Litigants'
Rights seeking an order enjoining the State from providing
school funding aid for 2010-11 that is less than the levels
required by the SFRA fornula. Gven the imediate need for
districts to finalize budgets and prepare for the 2010-11 school
year, Plaintiffs seek an expedited briefing schedule and oral
argunment on the notion.

STATEMENT OF FACTS

A. The State’'s Aid Reduction for 2010-11

For the 2010-11 school year, the State Budget would reduce
K-12 school aid by $1.081 billion statewide, to a level 13.6%
below the aid levels provided to districts wunder the SFRA
formula in 2009-10.2 Certification of Melvin Wns ("Wns Cert.")
16. To achieve this $1.081 billion aid cut, the Departnent of
Education (“DOE’) reduced State formula aid to every school
district, inplenenting the reductions through a two step
process. Wns Cert. 918-9. First, the DOE altered the anmount of
K-12 aid under the SFRA formula for 2010-11 for each district

by: (1) not increasing the total anount of st at ew de

2 The $1.081 billion reduction for 2010-11 follows the State’'s
failure in fact to provide the full level of aid required by the
SFRA in the current year. In 2009-10, the State did not apply
the SFRA's annual growh rates, resulting in a shortfall of
$302.9 nmillion in K-12 forrmula aid statewide for that school
year. Wns Cert. 916



equalization aid pursuant to the formula; (2) not inflating any
of the formula aid paraneters by the Consuner Price |ndex
("CPI"), as the formula requires; (3) not applying the statutory
provisions in SFRA concerning the allowable annual growh in
State aid; and (4) ignoring altogether the SFRA's requirenents
relating to Educati on Adequacy Aid. Wns Cert. 19.

Second, the DCE reduced the altered anmount of fornula aid
by 4.994% of each district’s 2009-10 general fund budget. This
4.994% reduction -- which was less for the mnority of districts
in which K-12 State aid was below 4.994% of their 2009-10
general fund budget -- was then spread across various SFRA aid
categories within the districts’ budgets in a manner determ ned
by DOE. Wns Cert. T10.

Wen aggregated on a statewide basis, the State
significantly reduced aid in several SFRA fornula categories,
i ncl udi ng special education categorical aid (reduced by 42% or
over $300 mllion), security aid (reduced by 59.6% or over $144
mllion), and adjustnent aid (reduced by 39% or $291 mllion).
wns Cert. 97.°3 Gven that the SFRA formula represents the
State’s own determnation of the funding required to achieve

State acadenm c standards, Abbott XX, 199 N.J. at 172, these

® The State is increasing preschool education aid by 2.85% due
to enrollnment increases, but this does not include the annual
CPI adj ust nent required by the SFRA, | eaving preschool
underfunded by $9.8 million. Wns Cert. {15.
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substantial aid reductions in the fornulas basic conponents
deprive students of the resources deenmed necessary for a
t horough and efficient education. Wns Cert. {22.

In analyzing the State’s $1.081 billion aid reduction, and
the manner in which the reduction was apportioned to individual
districts, the non-partisan Ofice of Legislative Services
("OLS") concluded that the State’s 2010-11 school aid budget
“departs significantly from the funding provisions of the School

Fundi ng Reform Act of 2008.” Wns Cert. 918; see also Allen T.

Dupree, Educ. Sec. O Ofice of Legislative Serv., Analysis of
the New Jersey Budget, FY2010-11, Dep't of Educ. 5, (2010)

available at http://ww.njleg.state.nj.us/|eqgislativepub/budget

2011/ educationll. pdf ("OLS Anal ysis").

Wile the K-12 aid reductions affect all districts
statewi de, the inpact on districts with high concentrations of
| ow-income or "at-risk" students is particularly significant.
See Wns Cert. 912, Ex. C (analyzing State aid reductions by
district wealth classification). Thus, in districts with the
hi ghest concentration of at-risk students — nore than 60% - the
aid reduction is $1,067 per pupil, ibid., and aid to Abbott
districts is cut by $255.9 mllion or $1,066 per pupil. Wns
Cert. 12, Ex. B. The aid cut in the 93 districts classified by

DOE as “high need school districts,” see NJ.A C 6A 13-3.3,



http://www.njleg.state.nj.us/legislativepub/budget%20%20_2011/education11.pdf�
http://www.njleg.state.nj.us/legislativepub/budget%20%20_2011/education11.pdf�

totals $362 mllion, or $1,002 per pupil. Wns Cert. 913,
Exhi bit D.

Mor eover, the SFRA statute and Abbott XX require the State
to review the initial three years of inplenentation of the
formula, and nmake recommendations to the Legislature, by
Septenber 1, 2010. Wns Cert. ¢921. The SFRA's effectiveness in
assuring that students receive adequate resources to fulfill the
State’s academ c standards, cannot be evaluated -- nor can any
determ nati ons be nmade concerning the adjustnments to the formula
that nmay be necessary for the followng three years -- unless
the State fully inplements the formula by providing aid at the
requi red SFRA levels. lbid.

B. | npact On Districts

On March 19, 2010, the DOE notified districts of their
State fornmula aid reductions, and directed districts to prepare
and adopt 2010-11 budgets. Wns Cert. 4. In April and My, the
districts’ budgets were finalized following review by the | ocal
muni ci pal governing bodies. Id. at {19.

Based on data from a representative sanple of high need
districts, including Abbott districts, the districts responded
to the State’s K-12 fornula aid reduction by making cuts in
al nost every program and support service area, including core

instruction. See Certification of Dr. Danielle Farrie 1{712-19



(“Farrie Cert.”)(analyzing the program and expenditure cuts in
budget subm ssions to DOE from 44 high need districts). In the
basic areas of instruction and support services, districts cut
expenditures by $93 mllion and $73 mllion, respectively, thus
accounting together for 75% of the total budget reduction. The
high need districts also made significant cuts in expenditures
in other critical progranms and services, including special and
bi I i ngual education, renedial and vocational instruction, and
extracurricular activities. Farrie Cert. 114.

The districts also cut supplenental prograns identified in
the SFRA fornmula as necessary for at-risk students in high need
districts, and included in the supplenental prograns required

under prior Abbott rulings. See Abbott XX, 199 N.J. at 168-69,

173, n. 15, These program cutbacks include before and after
school prograns (cut by 8%, health services (cut by 6%, and
attendance and social work (cut by 17%. Farrie Cert. 919. The
expenditure category for other supplenental progranms for at-risk
students, including small I|earning academes, tutoring, and
readi ng i nprovenent, was reduced by 67% Ibid. (noting
reductions in expenditures for guidance (11%, special education
child study teams (4%, school libraries (7%, adult education

(83%, summer school, (28% and vocational education (15%).



The high need districts also reduced staff positions in a
range of program and support service areas, including regular
and special education teachers, and staff providing supplenental
prograns for at-risk students, such as reading tutors, guidance
counselors, and health services personnel. Farrie Cert. 9120-23.
Overall, the districts cut a total of 3,188 full-tine equival ent
("FTE") positions, or 8% of their total staff, for the 2010-11
school year. Regul ar teacher positions were reduced by 1, 355,
or 7% of the total core instructional teaching workforce; 493
positions (9% that would have provided for special education
services to students with disabilities were |ikew se elim nated.
The districts reduced guidance and social work staff by 168 or
12% and cut 10% or 1,001 positions in other categories,
including technology, health services, school and district
operations and admnistration. Farrie Cert. 923.

While the reductions in specific program area and staff

positions vari ed from district-to-district, nost ar eas
experi enced cut backs, i ncl udi ng t he i nstructional core
curricul um The breadth and depth of the reductions across

i nstructional and supplenental program categories reflect the
substantial size and scope of the State’'s K-12 fornula reduction
that each district was required to address in finalizing their

2010- 11 budgets. Farrie Cert. f24(e).



The DCE placed no statutory and regulatory constraints on
the progranmatic use of K-12 state aid at the district |evels
| eaving each district to nmake its own decisions about which
prograns, staff and services to cut in order to fashion a budget
at the reduced State K-12 aid |evel. Consequently, though the
State made reductions in aid with respect to specific categories
of the SFRA fornmula - special education aid, security aid,
adjustnent aid, transportation aid, etc. - the cuts nade by
districts were not confined to those program and service areas,
but rather extended across the spectrum of instructional and
support prograns and services in the districts’ adequacy budgets
under the SFRA. Farrie Cert. 924(f).

The State’s reduction in K-12 aid to levels far bel ow that
required by the SFRA formula has resulted in the adoption of
2010-11 budgets by high need districts, including Abbott
districts, “that no |onger contain adequate resources deened
essential for students to nmeet State academ c standards under

the formula.” Farrie Cert. 9124(09).
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ARGUNVENT

THE STATE'S FAILURE TO | MPLEMENT THE SFRA FORMULA BY
PROVI DI NG SCHOOL AID IN FY1l AT THE REQUI RED FORMULA
LEVELS VI OLATES THE EXPLI CI T MANDATES | N ABBOIT XX

In Abbott XX, the Court, on the basis of a conplete record
created on remand, including the Special Master's findings and
recommendat i ons, concluded that the School Fundi ng Reform Act of
2008 (“SFRA’) was constitutional and, therefore, "may be
inmplenented as it was designed, as a state-wide unitary system
of education funding" for all New Jersey school districts,

including the Abbott districts. Abbott XX, supra, 199 N J. at

147. The Court, however , "prem sed" its finding of

constitutionality on the expectation that the State wl]l
continue to provide school funding aid during this and the next

two years at the levels required by SFRA's formula each year,”

and will conduct the statutory-mandated review of the formula
“after three years of inplenentation.” 1d. at 146. Gven this
“premse” -- and the State’'s commtnent which underlay it -- the

State's failure to inplenment the SFRA by providing school aid in
2010-11 at the required fornmula levels can only be viewed as a
patent violation of the explicit mandates in Abbott XX

At the outset, there really is no dispute that the State
seeks to provide aid to school districts, including Abbott

districts, for 2010-11 in anounts that are wholly inconsistent

11



with the funding conponents of the SFRA.* See N.J.S. A 18A 7F-52

to -58 (prescribing the SFRA aid categories that "shall be"
provided annually to "each school district," i ncl udi ng
equal i zation aid, special education categorical aid, security
aid, transportation aid, adjustnent aid and preschool education
aid); Abbott XX, 199 N J. at 153-57 (analyzing fornula's design
and aid conponents). Moreover, the State concedes that it is
reducing K-12 aid by "nore than $1 billion," or 13.6% below the
| evel s provided in 2009-10, a dramatic reduction that the non-
partisan Ofice of Legislature Services concludes "departs
significantly" from the SFRA fornmula. See Statenent of Facts

supra at 6. Thus, w thout question, the State is not providing
school aid in 2010-11 "at the levels required by SFRA s
fornmula,"” as mandated by Abbott XX, 199 N.J. at 146.

The State's failure to inplenent the SFRA, by substantially
reducing SFRA fornula aid, strikes at the very heart of this
Court's decision wupholding the formula’ s constitutionality.
First, as Abbott XX makes perfectly clear, the fundanental
predi cate for providing funding at the SFRA formula level is the
assurance of the delivery of a constitutional education to all

public school students, and particularly to "at-risk pupils

* The Abbott XX mandate for State school aid at the SFRA fornul a
| evel applies to the 2010-11 school year, the third year of
i npl enentation follow ng enactnent of the SFRA in January 2008.
Abbott XX, 199 N.J. at 146.

12



wherever they happen to attend public school in New Jersey."”
Id. at 169. Based on the exhaustive record devel oped on renmand,
the Court found "that SFRA is designed to provide school
districts in this state, including the Abbott districts, wth
adequate resources to provide the necessary educational prograns

consistent with state [academic and performance] standards.”

Id. at 147; see also id. at 172 (describing SFRA as "fair and

equitable neans designed to fund the costs of a thorough and
ef ficient education, neasured against the delivery of the [Core
Curriculum Content Standards]"). Wil e recognizing that there
can be no "absolute guarantee" that the SFRA "will achieve the
results desired by all,” and that "the outcone cannot be
assured,” the Court concluded that the funding fornmula is "a
constitutionally adequate schenme" deserving of "the chance to
prove in practice that, as designed, it satisfies the
requi rements of our constitution.” Id. at 175.

The Court's unequivocal directive that the "SFRA wll

remain constitutional only if the State is firmy conmtted" to

ensuring the funding prescribed by the fornula is, therefore,
concretely linked to -- and a necessary precondition of -- the
Court's determination that the SFRA "provides those resources
necessary for the delivery of State education standards across

the State." 1d. at 170 (enphasis added). Satisfied that the

13



formul a, at | east pendi ng t he t hr ee-year review  of
i npl enent ati on under N. J. S A 18A: 7F- 46, provi des
"constitutionally adequate"” resources "to achieve a thorough and
efficient education for every child, regardless of where he or
she lives," Abbott XX, 199 N.J. at 175, the Court nade clear
that "full inplenentation” requires, at a mninmm calcul ating
and providing school aid annually at the specific levels fixed
by the fornmula s methodology. 1d. at 146, 174. | ndeed, the
Court underscored that the SFRA's constitutionality “is not an

occurrence in a nonent in time; it is a continuing obligation”.

Id. at 146 (enphasis added). Thus, the State's action in
reducing aid for 2010-11 to a level far below the SFRA's
formul ai c anmount effectively deprives Plaintiffs and their peers
statewi de of the resources that the State itself determ ned were
necessary to afford these students the opportunity to achieve
the thorough and efficient education nmandated by our
Constitution.

Second, the State's substantial reduction in aid runs
directly counter to the fundanental I ntent, design and
obj ectives of the SFRA formul a. As the Court nmde clear, the
State "painstakingly" constructed the SFRA "as a fair and
equi table nmeans” to "fund the costs of a thorough and efficient

education, as neasured against the delivery of the CCCS. "

14



Abbott XX, 199 N.J. at 171-2. Further, and significantly, the
SFRA's design, the Court wote, would benefit "all districts”
because of "the fornmula's insistence on predictability and
transparency in budgeting, and accountability...." 1d. at 173.

The achi evenent of these core fornula principles was enphasized

by the Court:
The State asks to inplement the SFRA as it was
designed to gain the transparency, equity and
predictability t hat everyone IS i nterested in
achi evi ng: from the parents of school age children,

to average taxpaying citizens, to the district next
door | ooking at the resources of its neighbors, and to

the State as regulator and as | awraker. Wth this
decision, full inplementation shall proceed.

[1d. at 174]

Instead of the “full inplenentation” anticipated by the

Court, the State's provision of aid in amounts substantially
below formula levels, and in a manner conpletely at odds wth
the fornmulas design, represents a crippling, if not |Iethal,
blow to the new era that the SFRA was intended to usher in,
namely, the provision of school funding from year-to-year in an
equitable and predictable manner. Abbott XX 199 N.J. at 171
(noting that the State's "previous indifference" to these

fundamental prerequisites "started us down the Robinson/ Abbott

pat h"). As a practical matter, the State's aid reduction for
2010-11 shatters any -- and all -- senblance of equity and

stability in the funding of public education, in violation of a

15



clear comm tment of constitutional dinension at the heart of the
SFRA that was mde by the State to the school children,
educators, parents, taxpayers, and, a year ago, to this Court.

Third, the State seeks to dramatically reduce funding in
several SFRA formula categories which the Court has found to be
essential to the ability of New Jersey students to neet this
State’s academ c and performance standards. Specifically, the
State is cutting special education categorical aid by over $300
mllion, covering one-third of the cost of special education
programs for students with disabilities, id. at 212; security
categorical aid by over $144 mllion, covering the cost of
school safety and violence prevention for districts with high
percentages of at-risk students, id. at 223; and adjustnent aid
by $291 mllion, provided to enable certain school districts to
transition to the SFRA fornmula and to address established
probl ems of nmunicipal overburden. 1d. at 157, 165-166 (noting
that the State "recogni zes nunicipal overburden is a problem™
but has provided adjustnent aid as a "protective neasur[e] to
alleviate the initial stress" caused by SFRA' s increase in |ocal
tax |evies).

Moreover, these substantial reductions in SFRA formula aid

have already resulted in the adoption of district budgets which

i ncl ude across-the-board cuts in essential prograns, staff and

16



services, including the core instructional area and suppl enent al
programs and services designed for at-risk students. See
Statement of Facts, supra at 7-10 (describing the breadth and
depth of program and staff cuts in high need districts,
attributable to the magnitude of the State aid reduction and the
absence of DCE guidance). Thus, the State's failure to provide
aid at the SFRA fornmula levels not only devastates each
district’s SFRA *“adequacy budget,” which lies "[a]t the core of
the formula,"” Abbott XX, 199 N.J. at 153 (describing the base
aid, weights for at-risk students, and other elenents in the
adequacy budget), but al so eviscerates the very structure of the
“many noving parts” of the SFRA's weighted school funding
formula, which the Court found, was a “fair and adequate funding
system for use across the state.” 1d. at 170.

Fourth, the State’'s forrmula aid reductions significantly
affect the funding available to support prograns and services
for lowinconme or “at-risk” students in high need districts,
including (but not limted to) the Abbott districts. N J.A C
6A:13-3.1 et seq. (classifying 93 districts as “high need” and
directing inplenmentation of class size Ilimts, full -day
ki ndergarten, and literacy prograns in those districts). See
Statement of Facts, supra at 6 (analyzing significant cuts in

aid to poor districts and districts with high concentrations of

17



at-risk students, including Abbott districts). As the Court
acknowl edged, the State "made considerable efforts” in the
design of the SFRA "to confront the difficult question of how to
address the education needs of at-risk pupils, no matter where
those children attend school." Abbott XX 199 N.J. at 172. The
State’s aid reducti ons, however, whol | 'y under m ne t he
“inmpressive" effort nade in the devel opnent of the SFRA formula
to “identify and provide realistic education funding support to
at-risk children whose severe educational challenges cause their
prograns to be the nost costly.” Ibid.?>

Finally, the Court’s mandate for the provision of aid at
the SFRA formula levels "during this and the next two years,"
id. at 146, is inextricably Ilinked to the Court’s other
over ar chi ng condi tion pr ecedent for SFRA' s cont i nui ng
constitutionality -- the directive for a thorough review of the
initial three years of the forrmula' s inplenentation:

Qur finding that that approach is not constitutionally

infirm is tethered to the State’'s comm tnent

diligently to review the formula after its initial

years of inplementation and to adjust the fornula as

necessary based on the results of that review
[1d. at 169]

> The SFRA fornmula is designed “to enable the Abbott districts to
select and deliver” the supplenmental prograns identified in
Abbott v. Burke, 177 N.J. 578, 590 (2003) (“Abbott X'). Abbott
XX, 199 N.J. at 173, n. 15 (observing that “the State has never
asked to elimnate” the Abbott X supplenental prograns). The
Abbott XX ruling does not relieve the State of the mandate to
provi de the Abbott X suppl enental prograns.
18




But, as the Court recognized, "until the formula has had
time to function as intended, it wll be inpossible to know
precisely what its effect will be." Ibid. The effectiveness of
the fornmula in providing adequate resources for a constitutional
education, therefore, cannot be properly exam ned unless the
formula is nade fully operational as intended and designed for
the three-year period prior to the required statutory review
Conducting a neani ngful assessnent of SFRA's inplenmentation so

as "to know precisely what its effect wll be,” ibid., 1is

i npossi ble unless annual State aid is, in fact, provided at the
levels required by the SFRA. Id. at 173 (concluding that for the
formula "to achieve its beneficial results, it nust be allowed
to work as it was intended"). By substantially reducing K-12
aid in 2010-11, the SFRA formula will not be operating “as it
was intended,” thereby rendering the nandated "three-year |00k
back"” meaningless. 1d. at 146, 174. As the Court concl uded:

Today's holding issues in the good faith anticipation

of a continued commtnent by the Legislature and

Executi ve to addr ess what ever adj ust nment s are

necessary to keep SFRA operating at its optimal |evel.

The three-year |ook back, and the State's adjustnents

based on that review, wll provide nore infornmation

about the efficacy of this funding fornmula. There

should be no doubt that we would require renediation

of any deficiencies of a constitutional dinmension, if

such problens do energe. [1d. at 146]

In upholding the constitutionality of the SFRA, this Court
expressly promsed to “remai[n] commtted to [its] role in
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enforcing the constitutional rights of the children of this

State should the formula prove ineffective or the required

funding not be forthcomng.” Id. at 169 (enphasis added). W

now know, as a result of the State's aid notifications to the
districts, t hat, in fact, t he "required f undi ng [1s]
not...forthcomng" for 2010-11. For the reasons set forth
above, the State’s proposed aid reduction engenders a grave
constitutional deficiency that violates this Court's explicit
directives and abandons the SFRA — a fornula which the State
promsed this Court, and New Jersey’s students and citizens,
woul d serve as an ongoi ng nmechanism to equitably and adequately
fund public education. This betrayal conpels the Court’s
i medi ate intervention. It nust be enjoined.
1. TH' S COURT SHOULD | MVEDI ATELY ENTER AN APPROPRI ATE ORDER TO
ENSURE STATE COVPLI ANCE W TH | TS CONTI NUI NG CONSTI TUTI ONAL

OBLI GATION TO | MPLEMENT AND REVIEW THE SFRA FORMJULA [N
ACCORDANCE W TH THE ABBOTT XX MANDATES

Plaintiffs are conpelled to file this notion because the
State seeks to drastically reduce school funding aid in 2010-11
below the levels required by the SFRA forrmula and in direct
contravention of its continuing constitutional obligations under
Abbott XX. The State has also refused to take corrective action

by providing school aid at the requisite SFRA fornula |evel or
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even to seek this Court's approval for its unprecedented aid
reductions. Thus, the Court is conpelled to act.

O course, the Court unquestionably has the authority to do
so, notw thstanding the budgetary inplications of such action

In Robinson v. Cahill, 69 NJ. 133 (1975) (“Robinson IV'), the

Court hel d:

If there remains a theoretical conflict between the
strictures of the Appropriations Clause and the
mandat e of the Education C ause, we hold the latter to

be controlling in these circunstances.... The
interest here at stake transcends that of an ordinary
i ndi vi dual claimnt against the State. It is that of

all the school children of the State, guaranteed by
the constitutional voice of the sovereign people:
equal ity of educational opportunity.

[1d. at 154]

See also New Jersey Div. of Youth and Famly Serv. v. D.C, 118

N.J. 388, 400 (1990) (finding principle that judiciary will not

interfere with discretion of the Legislature or Governor on

whether to appropriate funds inapplicable “when funds are

constitutionally mandated”)(citing Robinson v. Cahill, 67 N.J.

333, 354-55 (1975)).

I ndeed, this Court has not hesitated to fashion an
appropriate renmedial order where, as here, there is a clear
failure to provide the funding necessary to vindicate the
constitutional right to a thorough and efficient education or to

conply with this Court’s renedial nmndates. I n Robi nson v.

Cahill, 69 N J. 449 (1976)(“Robinson V'), for exanple, the Court

21



found the Public School Education Act of 1975 facially
constitutional if fully funded and ordered the Legislature to
enact a provision for the full funding of the State Ad
provisions of the Act. Id. at 467-68. More recently, in Abbott
IV, the Court ordered the Legislature to fund an increase in
per-pupil spending in Abbott districts for the 1997-98 school

year. Abbott v. Burke, 149 N.J. 145, 197-98 (1997) ("Abbott

V).

Further, in Abbott V, the Court underscored the bedrock
principle established in this |litigation that the State's
provision of adequate funding “wll be the mnmeasure of the
State’s constitutional obligation to provide a thorough and

efficient education...” Abbott v. Burke, 153 N.J. 480, 519

(1998) ("Abbott V'); see also Abbott v. Burke, 172 N.J. 294

(2002) ("Abbott  IX'):  Abbott v. Burke, 177 NJ. 596

(2003) (" Abbot t XI"); Abbot t V. Bur ke, 187 N. J. 191

(2006) (" Abbot t XV') (nodi fications  of Abbot t V to ensure

adequate State funds to mai nt ai n core curriculum and
suppl enental progranms in annual budgets). Now, there is an
urgent and conpelling need for judicial action to renedy the
clear violation of this Court’s nost recent Abbott XX decree to
ensure equitable, adequate and predictable school funding under

t he SFRA f or nmul a.
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| medi ate judicial intervention is especially necessary to
ensure the delivery of State school aid in 2010-11 at |evels
that conport with the Abbott XX mandates. As discussed supra at
19, in granting the State's nmotion to be relieved of the
specific funding renedies for the Abbott districts, the Court
anticipated the State’s "good faith" conmtnent "to keep SFRA
operating at its optimal level." Abbott XX, 199 NJ. at 146.
The State's disregard of the SFRA's funding provisions and the
express conditions in the Abbott XX decree for continuing
constitutionality, not only renders t he SFRA  fornul a
i noperative, but also repudiates the State's own conmtnent to
full, "good faith" inplenmentation of the SFRA W t hout pronpt

judicial intervention and appropriate relief, the Court’s Abbott

XX holding -- and the continuing constitutional requirenents
that undergird the SFRA fornmula -- will be rendered conpletely
hol | ow. Sinply put, the funding necessary to provide a

constitutional education to Plaintiffs and their peers across
the state will not, as anticipated and required by the Court, be

“forthcomng.” 1d. at 169. As this Court held in Robinson 1V,

over thirty-five years ago:

If then, the right of children to a thorough and
efficient system of education is a fundanental right
guaranteed by the Constitution, as we have already
determned, it follows that the court nust ‘afford an
appropriate renmedy to redress a violation of those
rights. To find otherwse would be to say that our
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Constitution enbodies rights in a vacuum existing
only on paper.’”

[ Robi nson 1V, supra, at 147, quoting Cooper v. Nutley
Sun Printing Co., Inc., 36 N.J. 189, 197 (1961)]

In light of +the State’'s wundisputed failure to fully
inmplenent the SFRA by providing school funding aid in
conformance with the fornmula, as nmandated by Abbott XX, and the
urgent necessity for such funding to ensure public school
children a «constitutional education, the need for pronpt
remedi al action is both essential and conpelling. The State’s

school funding cuts nmust be enjoi ned.
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CONCLUSI ON

To effectuate the State’s continuing constitutional
obl i gations under Abbott XX, the Court should enter an order
enjoining the State from (1) providing school funding aid bel ow
the levels required by the SFRA fornula and, (2) conducting the
required three-year review of the formula, and nmaki ng
recommendations to the Legislature, until such tinme as the State
can denonstrate that the fornula has been fully inplenented as

i nt ended, designed and enact ed.

Respectful ly submtted,

EDUCATI ON LAW CENTER

W

By: David G Sciarra, Esq.

G BBONS, P.C

By: Lawence S. Lustberg, Esqg.

Attorneys for Plaintiffs

Dat ed: June 8, 2010
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